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deficiencies for 2004 and 2005.

Held: Ps are liable for sec. 6662(a), |I.R C
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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for redeterm nation of deficiencies. After concessions, the sole
issue left for decision is whether petitioners are |iable for
section 6662(a)! accuracy-related penalties for tax years 2004
and 2005 of $1,013.80 and $867.80, respectively.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the
stipulations, with acconpanying exhibits, are incorporated herein
by this reference. At the tine the petition was fil ed,
petitioners resided in California.

During 2004 and 2005 Aileen Yat Muk Lam (Ms. Lam operated a
real estate business and reported its inconme and expenses on
Schedule C, Profit or Loss From Business. Respondent issued a
deficiency notice on February 25, 2008, determ ning that
petitioners were liable for Federal incone tax deficiencies of
$5,069 for 2004 and $4, 339 for 2005. The notice of deficiency
al so determned that petitioners were liable for section 6662(a)
accuracy-rel ated penalties for 2004 and 2005 of $1,013.80 and

$867. 80, respectively.

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code of 1986, as anended and in effect for
the tax years at issue.
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Petitioners’ 2004 and 2005 joint Fornms 1040, U.S. Individual
I ncone Tax Return, were prepared by Ms. Lam using TurboTax. In
2004 and 2005, she reported expenses related to her real estate
busi ness as well as unrelated | osses on a single Schedule C for
each taxable year. Adjustnents to this schedule resulted in nobst
of petitioners’ deficiencies and primarily stenmmed fromthe fact
t hat respondent disallowed petitioners’ reported rental |osses
and recharacterized the trading |osses as capital |osses. The
rental |osses were disallowed under section 280A because the
property was used for personal use, as her father lived in the
rental property rent free.? The trading | osses were allowable
only as capital |osses and were noved to Schedule D, Capital
Gains and Losses. Simlar adjustnents were nade for 2005.

On June 2, 2008, petitioners filed a tinely petition with
this Court arguing that they were not liable for the section
6662(a) accuracy-rel ated penalties for 2004 and 2005. The
parties filed a stipulation of settled issues in which
petitioners conceded that they were liable for the tax
deficiencies determned in respondent’s notices of deficiency for
both the 2004 and 2005 tax years. The stipulation left

unresol ved petitioners’ liability for the section 6662 penalties.

2Sec. 280A generally disallows a deduction with respect to a
dwelling unit if it is used by the taxpayer, or by a nenber of
the taxpayer’s famly, as a residence. Under sec. 280A(d)(3) (A
a taxpayer is not treated as using a dwelling unit as a residence
if the unit is rented to a famly nenber at a fair rental price.
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A trial on the penalty issues was held on June 18, 2009, in Los
Angel es, California.

OPI NI ON

| . Burden of Proof

Under section 7491(c), respondent bears the burden of
production with respect to petitioners’ liability for the section
6662(a) penalties. This neans that respondent “must cone forward
with sufficient evidence indicating that it is appropriate to

i npose the relevant penalty.” See Hi gbee v. Comm ssioner, 116

T.C. 438, 446 (2001).

Respondent has net the section 7491(c) burden of production
W th respect to the accuracy-rel ated penalty, as explained bel ow
The Court ultimately finds unavailing petitioners’ argunent that
they are not liable for the accuracy-related penalty for 2004 and
2005 because they acted wth reasonabl e cause by making
consi stent m stakes using TurboTax to prepare their 2004 and 2005
joint Federal incone tax returns.

1. Accuracy-Rel ated Penalty

Subsection (a) of section 6662 inposes an accuracy-rel ated
penalty of 20 percent of any underpaynent that is attributable to
causes specified in subsection (b). Respondent asserts that one
or both of two causes justify the inposition of the penalty for
each year: a substantial understatenent of incone tax and

negl i gence. Sec. 6662(b)(1) and (2). The Court infers
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respondent is aware that the deficiency for 2005, of |less than
$5,000, is too small to serve as the basis on which to inpose a
penalty for substantial understatenent.

There is an exception to the section 6662(a) penalty when a
t axpayer can denonstrate (1) reasonabl e cause for the
under paynent and (2) that the taxpayer acted in good faith with
respect to the underpaynment. Sec. 6664(c)(1l). Regulations
promul gat ed under section 6664(c) further provide that the
determ nation of reasonable cause and good faith “is nade on a
case-by-case basis, taking into account all pertinent facts and
circunstances.” Sec. 1.6664-4(b)(1), Inconme Tax Regs.

There is a “substantial understatenment” of inconme tax for
any tax year where the anmount of the understatenent exceeds the
greater of (1) 10 percent of the tax required to be shown on the
return for the tax year or (2) $5,000. Sec. 6662(d)(1)(A).
However, the amount of the understatement is reduced to the
extent attributable to an item (1) if there is or was substanti al
authority for the taxpayer’s treatnent thereof, or (2) with
respect to which the relevant facts were adequately disclosed on
the taxpayer’s return or an attached statenent and there is a
reasonabl e basis for the taxpayer’s treatnment of the item See
sec. 6662(d)(2)(B). There is no substantial authority for the
tax positions taken on petitioners’ tax returns. Petitioners did

not adequately disclose on either return or in a statenent
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attached to either return, the relevant facts affecting their
treatment of any itemin question, nor is there a reasonable
basis for such treatnent.

Section 6662(a) al so inposes a penalty for negligence or
disregard of the rules or regulations. Under this section
“negligence” is “any failure to nmake a reasonable attenpt to
conply with the provisions of this title”. Sec. 6662(c). Under
caselaw, “‘Negligence is a lack of due care or the failure to do
what a reasonable and ordinarily prudent person would do under

the circunstances.’” Freytaqg v. Conmi ssioner, 89 T.C. 849, 887

(1987) (quoting Marcello v. Conm ssioner, 380 F.2d 499, 506 (5th

Cr. 1967), affg. on this issue 43 T.C. 168 (1964) and T.C. Meno.
1964-299), affd. 904 F.2d 1011 (5th G r. 1990), affd. 501 U.S.
868 (1991).

There is a substantial understatenent of inconme tax for
petitioners’ 2004 return. For their 2004 tax year, petitioners
reported no tax liability on their joint Federal incone tax
return. On the basis of the stipulations, petitioners tax
liability for 2004 was $5, 069, a $5, 069 understatenent.

The amount of petitioners’ 2005 deficiency is insufficient
to justify a finding of a substantial understatenent of incone
tax under section 6662(d)(1)(A). However, respondent also clains
that petitioners were negligent in the preparation of their 2004

and 2005 federal incone tax returns and that accordingly the
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section 6662(a) penalty should be inposed for 2005 as well. At
trial respondent argued that petitioners did not seek the help of
a tax professional, consult the Internal Revenue Service (IRS)
visit the IRS Wb site, or otherwi se read any instructions for
filing a Schedule C and thus petitioners did not behave
reasonably in filing their 2004 and 2005 tax returns.

At trial Ms. Lamrepeatedly argued that petitioners
consistently filled out their tax returns using TurboTax and that
she consistently confused capital gains and | osses with ordinary
i ncone and expenses. Although the Court concludes the errors in
petitioners’ tax preparation were made in good faith, petitioners
have not established that they behaved in a manner consi stent
with that of a prudent person. Before the trial petitioners
stipulated that they did not consult a tax professional or visit
the IRS Wb site for instructions on filing the Schedule C.

We do not accept petitioners’ msuse of TurboTax, even if
unintentional or accidental, as a defense to the penalties on the

basis of the facts presented. See, e.g., Bunney v. Conmm Ssioner,

114 T.C. 259 (2000). But see Thonpson v. Conmm ssioner, T.C

Meno. 2007-174 (where, on the entire record, the Court did find
that the taxpayer behaved reasonably in obtaining software to aid
in the preparation of his return). At trial M. Lamdid not
attenpt to show a reasonabl e cause for petitioners’ underpaynent

of taxes. Instead, she anal ogized her situation to that of the
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Secretary of the Treasury, Tinothy Geithner. Cting a Wkipedia
article, Ms. Lamessentially argues that, |ike Secretary
Ceithner, she used TurboTax, resulting in m stakes on her taxes.

In short, it was not a flaw in the TurboTax software which caused

petitioners’ tax deficiencies. “Tax preparation software is only
as good as the information one inputs into it.” Bunney v.

Conm ssi oner, supra at 267. Because petitioners have not “shown

that any of the conceded issues were anything but the result of
[their] own negligence or disregard of regulations”, they are
liable for the section 6662(a) penalties. [|d.

The duty to file an accurate tax return generally cannot be
avoi ded by shifting responsibility to a tax return preparer.

See, e.g., Pritchett v. Comm ssioner, 63 T.C 149, 174 (1974).

However, reliance upon the advice of a tax professional may
establish, if warranted by the facts and circunstances,
reasonabl e cause and good faith for the purpose of avoiding a

section 6662(a) penalty. See United States v. Boyle, 469 U S.

241, 250 (1985) (“Courts have frequently held that ‘reasonable
cause’ is established when a taxpayer shows that he reasonably
relied on the advice of an accountant or attorney”). Such
reliance, “standing alone” does not serve as an “absol ute defense
to negligence”; it is nerely “a factor to be considered.”

Freytag v. Conmi ssioner, supra at 888; see al so Neonat ol ogy

Associates, P.A. v. Comm ssioner, 115 T.C 43, 99 (2000), affd.
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299 F.3d 221 (3d Cr. 2002). However, Ms. Lamdid not rely on a
prof essi onal preparer, but used TurboTax and stipulated to
preparing her owmn returns wthout a tax professional.

Respondent has satisfied the burden of production with
respect to the section 6662(a) penalties. Petitioners’
understatenment of tax on their 2004 return is substantial under
section 6662(d) (1) (A because it exceeds $5,000 and is greater
than 10 percent of the amobunt required to be shown on their
return. Petitioners’ 2004 and 2005 returns were both filed
negligently. The burden is therefore on petitioners to prove
that they acted with reasonabl e cause and in good faith. W find
that petitioners failed to carry their burden.

[11. Concl usion

Accordingly, the Court sustains respondent’s determ nation
that petitioners are liable for the section 6662(a) accuracy-
rel ated penalties for their 2004 and 2005 tax years. The Court
has considered all of petitioners’ contentions, argunents,
requests, and statenents. To the extent not discussed herein, we
conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

for respondent.




